
July 16, 2026  
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Secretary, U.S. Department of the Interior  
1849 C Street, NW  
Washington, DC 20240  
 
Chief, U.S. Forest Service  
201 14th Street, SW  
Washington D.C. 20250  
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claim pursuant to the citizen suit provision of the Endangered Species Act (ESA), 16 
U.S.C. § 1540(g), for violations of the ESA, 16 U.S.C. § 1531 et seq.  
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Tule River Conservancy 
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805-236-1422  
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Natalie Ertz, Executive Director 
Wildlands Defense 
P.O. Box 665 
Boise, ID 83701 
208-867-0185 
               
The name, address, and phone number of counsel is as follows:  
 
Brian Ertz  
Ertz Law, PLLC 
P.O. Box 665 
Boise, ID 83701 
P: 208 918 1663 
 
 
 

STATEMENT OF LAW 
 
The Endangered Species Act (“ESA” or the “Act”) Section 7 requires that all federal 
agencies work toward recovery of listed species, and it contains both a procedural 
requirement and a substantive requirement for that purpose. Substantively, it requires that 
federal agencies insure that any action authorized, funded, or carried out by the agency is 
not likely to jeopardize the continued existence of any threatened or endangered species, 
or result in the adverse modification of critical habitat for such species. 16 U.S.C. § 
1536(a)(2). The Act’s implementing regulations define “jeopardize the continued 
existence of” to mean to “engage in an action that reasonably would be expected, directly 
or indirectly, to reduce appreciably the likelihood of both the survival and recovery of a 
listed species in the wild . . . .” 50 C.F.R. § 402.02 (emphasis added).   
 
To carry out the duty to avoid jeopardy and adverse modification of critical habitat, ESA 
Section 7 sets forth a procedural requirement that directs an agency proposing an action 
(action agency) to consult with an expert agency, in this case, the U.S. Fish & Wildlife 
Service (“USFWS”), to evaluate the consequences of a proposed action on a listed 
species. 16 U.S.C. § 1536(a)(2).  
 
The U.S. Court of Appeals for the Ninth Circuit holds that “[o]nce an agency is aware 
that an endangered species may be present in the area of its proposed action, the ESA 
requires it to prepare a biological assessment…” Thomas v. Peterson, 753 F. 2d 754, 763 
(1985). If the biological assessment (“BA”) concludes that the proposed action may 
affect but will not adversely affect a threatened or endangered species, the action agency 
must consult informally with the appropriate expert agency. 50 C.F.R. §§ 402.14 (b)(1), 



402.12(k)(1). Section 7(b)(3)(A) of ESA requires that the Secretary of Interior issue 
biological opinions (“BO”) on Federal agency actions that “may affect” listed species or 
critical habitat. Biological opinions determine if the action proposed by the action agency 
is likely to jeopardize the continued existence of listed species or destroy or adversely 
modify critical habitat. Section 7(b)(3)(A) of the Act also requires the Secretary to 
suggest reasonable and prudent alternatives to any action that is found likely to 
jeopardize the continued existence of listed species or result in an adverse modification of 
critical habitat, if any has been designated. If the Secretary determines “no jeopardy,” 
then regulations implementing the Act (50 C.F.R. § 402.14) further require the Director 
to specify “reasonable and prudent measures” and “terms and conditions” necessary or 
appropriate to minimize the impact of any “incidental take” resulting from the action(s). 
 
If the BO concludes that the action will not result in jeopardy but may incidentally take or 
harm a protected species, the expert agency has authority to provide the action agency 
with an incidental take statement. This statement must specify the impact of such 
incidental taking on the species, set forth reasonable and prudent measures that the expert 
agency considers necessary to minimize such impact, and include the terms and 
conditions that the action agency must comply with to implement those measures. 16 
U.S.C. § 1536(b)(4). If the action agency adopts such measures and implements their 
terms and conditions, the resulting level of incidental take authorized in the incidental 
take statement is exempted from the ESA’s ban on take. Throughout this assessment 
process, the agencies must use the best available science. 16 U.S.C. § 1536(a)(2) 
(requiring that “[i]n fulfilling the requirements of this paragraph each agency shall use 
the best scientific and commercial data available”). 
 
ESA consultation is required for individual projects as well as for the promulgation of 
land management plans and standards. The requirements apply for a candidate species, 
proposed for listing, as well as listed species. See, e.g., Swan View Coalition v. Weber, 52 
F.Supp.3d 1133 (D. Montana, 2014) (applied to wolverine). Only after the Forest Service 
complies with §7(a)(2) can any activity that may affect the protected [species] go 
forward. Pacific Rivers Council v. Thomas, 30 F.3d 1050, at 1054, 1056-57 (9th Cir. 
1994).  
 
ESA Section 7(d) mandates:  
 
 (d) Limitation on commitment of resources  
  After initiation of consultation required under subsection (a)(2) of  
  this section, the Federal agency and the permit or license applicant  
  shall not make any irreversible or irretrievable commitment of  
  resources with respect to the agency action which has the effect of  
  foreclosing the formulation or implementation of any reasonable  
  and prudent alternative measures which would not violate   
  subsection (a)(2) of this section.  
 
16 U.S.C. §1536(d). The purpose of section 7(d) is to “maintain the status quo” during 
the section 7 consultation process, Lane County, Audubon Soc’y v. Jamison, 958 F.2d 



290, 294 (9th Cir. 1997), and to “prevent federal agencies from steamrolling activities in 
order to secure completion of projects regardless of the impacts on endangered species.” 
Fla Key Deer v. Brown, 386 F. Supp. 2d 1281, 1284 (S.D. Fla. 2005), aff’d sub nom., 
Fla. Key Deer v. Paulison, 522 F.3d 1133 (11th Cir. 2008). 
 
It is well-established law that logging and other tree felling and removal projects 
“constitute per se irreversible and irretrievable commitments of resources under [ESA] 
§7(d) . . . .” Pacific Rivers Council v. Thomas, 30 F.3d 1050,1057 (9th Cir.1994). Thus, 
“individual [tree felling and removal projects] cannot go forward until the consultation 
process is complete on the underlying plans which the agency uses to drive their 
development.” Lane County Audubon Soc. v. Jamison, 958 F.2d 290, 295 (9th Cir. 1992).  
 
These procedural consultation requirements in the ESA are judicially enforceable and 
strictly construed:  
 

If anything, the strict substantive provisions of the ESA justify more 
stringent enforcement of its procedural requirements [than the provisions of 
the National Environmental Policy Act], because the procedural 
requirements are designed to ensure compliance with the substantive 
provisions. The ESA’s procedural requirements call for a systematic 
determination of the effects of a federal project on endangered species. If a 
project is allowed to proceed without substantial compliance with those 
procedural requirements, there can be no assurance that a violation of the 
ESA’s substantive provisions will not result. The latter, of course, is 
impermissible.  

 
Thomas v. Peterson, 753 F.2d 754, 764 (9th Cir.1985).  
 

LEGAL VIOLATIONS 
 
On January 12, 2023, the biological assessment for the Castle Ecological Restoration 
Project was completed, and the biological assessment for the Windy Fire Restoration 
Project was completed on February 27, 2023. On July 3, 2023, the parties filed an 
Objection opposing the Castle Ecological Restoration Project. On September 15, 2023, 
the parties filed an Objection opposing the Windy Fire Restoration Project. The Forest 
Service denied both Objections and, on December 28, 2023, issued final Environmental 
Assessments, Decision Notices, and Findings of No Significant Impact on both projects. 
The parties to this NOI have exhausted the administrative remedies for the projects.  
 
The Castle Ecological Restoration Project (Castle Project) and Windy Fire Restoration 
Project (Windy Project) are not consistent with the ESA because the decisions and 
implementation of the decisions:  
 

• Violate ESA § 7 requirements regarding consultation with U.S. Fish and Wildlife 
Service; 



• Fail to initiate formal consultation, despite the effects of the actions to protected 
species;  

• Fail to acknowledge or find that the projects would result in adverse modification 
of critical California Condor habitat and would jeopardize and reduce the 
likelihood of recovery of this critically endangered species; 

• Violate ESA § 9 prohibitions on taking;  
• Violate the ESA’s requirements to rely upon best available information and 

science;   
• Fail to comply with the decisions’ specified mitigations to reduce or avoid 

adverse impacts to species protected by the ESA.  
 
In addition, as discussed below, the U.S. Forest Service failed to initiate consultation on 
the Condor, or reinitiate consultation on the Fisher, despite new information that called 
into question the assumptions and conclusions upon which the Castle and Windy projects 
were based, and U.S. Fish and Wildlife Service continued to rely upon outdated 2020 and 
2021 programmatic biological opinions on the Fisher, despite new information that 
rendered those biological opinions outdated, insufficient, and inconsistent with best 
available science.  
 
All scientific studies and other scientific sources referenced below are attached to this 
letter. 
 
California Condor 
 
The California Condor is listed as endangered under the ESA, and both the Castle and 
Windy projects are in Condor critical habitat. The Castle and Windy project 
environmental assessments (EAs) and decision notices did not divulge any post-fire 
California condor detections in either project area. The Castle project Biological 
Assessment did briefly discuss the condor but only showed pre-fire detections and 
suggested that condor activity is much farther south and southwest, in the foothills and in 
parts of the Greenhorn Mountains (southwesternmost corner of the Sierra Nevada). The 
Windy project EA entirely dismissed any potential impacts to California condors. Both  
projects claimed there would be “no effect” on condors of planned logging and other tree 
cutting and felling, based on the assertion that condors simply would not use the project 
area after the fires occurred. On this basis, and due to the “no effect” determination, the 
Forest Service did not engage in consultation with U.S. Fish and Wildlife Service about 
the impact of the projects on California Condors.  
 
For example, on page 33 the Windy project EA stated the following:  
 

“The effects of the Proposed Action on wildlife and aquatic species habitats were 
evaluated, and it was found that seven of the eight listed species with potential to 
occur within the Project Area are unlikely to be affected. The main reason for this 
determination of no effect is that there is a lack of suitable habitat within the area 
or that the species are found outside of the occupied range.”  



 
On the same page, the Windy EA listed the California condor as one of the seven species 
for which the Forest Service claimed there would be “no effect”, supposedly because 
there is no longer suitable habitat, due to the fire. On page 42, the Windy EA articulates 
the protection requirements that would apply if California condors were using the Windy 
fire project area, which the Windy fire EA claims they are not. This requirement is stated 
as follows:  
 

“Manage California condor habitat following the most current USWS California 
condor Recovery Plan. Protect roosting and potential nesting sites.” (emphasis 
added)  

 
However, new information and data show that the Forest Service’s conclusion violates 
the ESA’s requirement to rely upon the best available information. The California state 
condor tracking database now shows thousands of post-fire California condor detections 
(many locations used in the project areas by any individual Condor) in both the Windy 
and Castle fire project areas, where extensive logging and other tree cutting is proposed. 
Using the U.S. Geological Survey’s California condor tracking database 
(https://www.sciencebase.gov/catalog/item/53a1d33ae4b0403a441545c7), GreenInfo 
Network created a map for us, showing California condor detections from 2022 through 
2025 within giant sequoia groves, and within 1 mile outside the boundary of giant 
sequoia groves, in the Castle and Windy fire areas. As the map below shows, there are 
numerous condor detections over multiple years at Red Hill Grove and Packsaddle 
Grove, and a truly enormous density of California condor detections over all post-fire 
years at both Starvation Creek Complex Grove and Deer Creek Grove, the 
southwesternmost giant sequoia groves, especially in the most recent years, 2024 and 
2025 (2026 data are not yet available).  
 



 
 
We investigated this issue more deeply in a Greenhorn Mountains study area within the 
Windy fire of 2021 in the Giant Sequoia National Monument, with a northern boundary 2 
kilometers (km) north of Starvation Creek Grove, a western boundary 2 km west of 
Starvation Creek Grove, a southern boundary 2 km south of Deer Creek Grove, and an 
eastern boundary defined by the boundary of the Giant Sequoia National Monument, 
shown in the map below. We used the GPS data from the USGS Condor tracking 
database to assess Condor patterns of use 2022-2025, after the Windy fire, with regard to 
sequoia groves and high-severity fire (using U.S. government fire severity data and the 
standard high-severity fire definition of RdNBR values over 640; www.mtbs.gov). The 
data base uses locational signals sent every 30 seconds to 1 hour per individual Condor 



from GPS units attached to the birds. The study area is 7674 hectares (ha) in size, 
comprised of conifer forest, with 5,274 ha of high-severity fire and 2,397 ha of 
low/moderate-severity fire. The largest high-severity fire patch is 3,498 ha in size. Giant 
sequoia groves, including a 200-meter buffer around the groves, comprise a total of 466 
hectares, including 331 ha of high-severity fire and 135 ha of low/moderate-severity fire 
in these sequoia grove areas. There were a total of 34,417 Condor detections 2022-2025 
in the study area. The summary results are as follows:  
 

• While high-severity fire comprised 68.7% of the study area, 31,876 Condor 
detections, or 92.6% of the total, were in high-severity fire areas. 

• While the largest high-severity fire patch comprised 45.6% of the study area, 
28,228 Condor detections, or 82.0% of the total, were in this largest high-severity 
fire patch.  

• While giant sequoia grove areas (including the 200-meter buffer) comprise only 
6.1% of the study area, 25,167 Condor detections, or 73.1% of the total, were in 
these giant sequoia grove areas.  

• While high-severity fire comprises 71.0% of the giant sequoia grove areas 
(including the 200-meter buffer), 24,585 Condor detections, or 97.7% of all 
Condor detections within the giant sequoia grove areas, were in the high-severity 
fire areas within the giant sequoia grove areas.  

• Using Chi-square goodness-of-fit tests, all of these results show a statistically 
significant selection by Condors (higher use than would be expected, based on 
availability) in favor of high-severity fire areas in general, the largest high-
severity fire patch, giant sequoia grove areas, and high-severity fire within giant 
sequoia grove areas (p < 0.001 for all results).  

• In particular, Condor detections were heavily concentrated in high-severity fire 
areas in Deer Creek Grove and Starvation Creek Grove.  

 



 
 
 
This tremendous concentration of condor detections in and adjacent to these groves, and 
especially in high-severity fire areas (which are targeted for post-fire logging by the 
Windy project EA and decision), indicates consistent, active, frequent use, where there 



would almost certainly be many active roost sites, and potential nesting sites. Yet the 
agencies have not divulged this information to the public or engaged in new post-
decisional consultation.  
 
Nor is there any information indicating that the Forest Service has taken steps to 
“[p]rotect roosting and potential nesting sites”. The Windy project EA contains no 
diameter limits on removal of snags, so snags of any size can be felled and removed, 
including in giant sequoia groves. We documented numerous snags 4 to 5 feet in 
diameter that had been cut and removed in Packsaddle Grove already (see Exhibit A 
(photos)). Similarly, while the Castle project EA, on pages 6, 8, and 9, makes clear that 
felling snags over 35 inches in diameter is prohibited in the project, across the 74 hectares 
that have been cut and piled to date in Freeman Creek Grove (map at Exhibit B), we 
found numerous examples of snags much larger than 35 inches in diameter that had been 
cut down, including two that were 48 and 50 inches in diameter, respectively (we 
measured the diameter from the ground on the felled snag, measuring 4 and a half feet 
from the ground, or breast height, by adding the stump height to the lower portion of the 
cut snag to add up to 4.5 feet). See Exhibit C (photos) attached to this letter (note that the 
backpack, shown in both photos next to the felled snags, is 21 inches tall). These huge 
felled snags are nowhere near a road or trail, so they were not felled as hazard trees. 
Notably, California Condors both use large snags for roosting and nesting, as the Castle 
and Windy project documents admit, so this is a potentially very serious, and previously 
undisclosed, impact.  
 
Importantly, the 1996 California Condor Recovery Plan repeatedly states that the 
carcasses of mule deer and other medium-sized and large vertebrates are key food 
sources for Condors. As summarized in Chapter 4 of DellaSala and Hanson (2024), 
numerous scientific studies find that mule deer, as well as gray foxes, mountain lions, and 
black bears, are significantly more abundant in high-severity fire areas than in unburned 
forests or lower-severity fire areas. For gray foxes, this is because there is a much higher 
abundance of small mammals in the unique, and ecologically important, “complex early 
seral forest” habitat created by the occurrence of high-severity fire in mature/old conifer 
forest, due to the abundance of snags, downed logs, and fire-following montane 
chaparral, which all provide excellent small mammal habitat. For bears, this is because 
there are many berry-producing plants that naturally grow following high-severity fire, as 
well as because mule deer, a prey species, are much more abundant in high-severity fire 
areas. Mule deer are more abundant in high-severity fire areas because the montane 
chaparral vegetation, that only thrives after high-severity fire, provides excellent forage 
for mule deer and has higher protein and overall nutrient content in high-severity fire 
areas than in lower-severity areas. Therefore, felling of large snags that may be roosting 
or nesting trees for Condors is by no means the only adverse impact to Condors from the 



Castle and Windy projects, since both projects propose, and are already engaging in, the 
near-total removal of the montane chaparral and snags (of all sizes), upon which Condor 
prey species depend directly or indirectly (as discussed above), through a combination of 
chainsaws, ground-based machinery, and herbicides, which destroy and adversely modify 
Condor critical habitat. 
 
Southern Sierra Nevada Fisher 
 
The Southern Sierra Nevada Fisher (hereafter, “Fisher”) is listed as endangered under the 
ESA. Though both projects are within proposed critical habitat for the Fisher, the Forest 
Service issued a determination in both the Castle and Windy project that the projects may 
affect the Fisher but are not likely to adversely affect this species. On this basis, the 
Forest Service engaged in informal consultation with U.S. Fish and Wildlife Service 
(USFWS) regarding the Fisher on both projects, and USFWS issued letters of 
concurrence on both projects, approving the Forest Service’s determination. Both the 
Forest Service and USFWS relied upon the 2020 and 2021 Southern Sierra Nevada 
Fisher Programmatic Biological Opinions (“2020 Fisher Programmatic BO” and “2021 
Fisher Programmatic BO”) for the conclusions and assumptions noted below.  
 
The Windy EA, on pages 20-21, claimed the following:  
 

“Prior to recent fires, the Project Area contained 10,162 acres of fisher 
reproductive habitat; however, most of this habitat burned at moderate to high 
severity that rendered it unsuitable for fisher habitat and of little conservation 
value to the fisher in its current state.” 
 

On page 25, the Windy EA continued in this vein:  
 

“As discussed previously, the majority of the Project Area consists of moderate to 
high severity burn sites that are of little conservation value to the fisher in their 
current state. Fisher habitat has been fragmented, altered, and destroyed by the 
Windy Fire…” 

 
Based on these assumptions, the Windy EA, on page 33, concluded the following, in the 
course of dismissing the potential for significant adverse impacts to threatened Pacific 
fishers:  
 

“The Project was determined to may affect, not be likely to adversely affect 
Pacific fisher because the Project Area primarily consists of unsuitable habitat due 
to recent moderate to high severity burns or areas…” 

 
Similarly, page 35 of the Castle project Wildlife Biological Evaluation assumed that 
felling and removing snags and downed logs would have “minimal” impacts on Pacific 
fishers, supposedly because the moderate and high-severity fire “areas proposed for 



harvest are of such marginal suitability, that use of these areas even prior to salvage 
treatments would be likely minimal.” 
 
USFWS based its determination, that the Castle and Windy projects may affect but would 
not be likely to adversely affect the Fisher, on the same assumptions in the 2020 and 
2021 Fisher Programmatic BOs there were relied upon and echoed by the Forest 
Service—i.e., that higher-severity fire areas would not represent suitable or useable 
habitat for Fishers and, therefore, logging and other tree cutting and removal activities in 
these higher-severity fire areas would not harm Fishers. The USFWS concurrence letters, 
similar to the 2020 and 2021 Fisher Programmatic BOs, only accounted for Fisher 
“reproductive habitat”—i.e., dense, mature/old forest with high canopy cover, used for 
denning and resting by Fishers—but failed to account for Fisher foraging habitat, where 
Fishers hunt for their food, including higher-severity fire areas.  
 
For example, on page 2 of the May 26, 2023 USFWS Fisher concurrence letter, USFWS 
claims the following:  
 

“Prior to recent fires, the treatment area contained approximately 10,161.77 acres 
of fisher reproductive habitat according to the 2021 Fisher Reproductive Habitat 
Suitability Model (Thompson et al. 2021). However, approximately 7,418.77 
acres of the treatment areas burned at moderate or high severity, leaving 
approximately 2,743 acres of Reproductive Habitat within the treatment area. 
Areas burned in moderate or high severity no longer provide reproductive habitat 
based on field observations by the Forest Biologist.”  

 
On the basis of these assumptions, including the disregard for Fisher foraging habitat, 
USFWS concluded on page 2 of the Windy concurrence letter that “the proposed 
project’s potential effects to the fisher are expected to be insignificant and 
discountable…”  
 
Similarly, the March 23, 2023 USFWS Fisher concurrence letter on the Castle fire project 
claimed, on page 3, the following:  
 

“High severity fire typically removes the habitat structure and characteristics that 
fisher require for denning and resting (i.e., large trees and high canopy cover; 
Thompson et al. 2021). Fisher use of postfire landscapes generally consists of 
foraging and dispersal as vegetative cover begins to reestablish, but primarily 
fisher use unburned islands and patches of low severity fire (Thompson et al. 
2021). Thus, the best available science combined with site-specific surveys 
confirm that we do not expect fisher to be using areas that burned at high severity 
for denning or resting within the Castle Fire for the duration of the proposed 
project.” 

 



On this basis, the USFWS Fisher concurrence letter for the Castle project, on page 4, 
concluded that Fisher “critical habitat will only be impacted at insignificant and/or 
discountable levels…” 
 
However, there are some major problems with these conclusions, which render them 
outdated and inconsistent with best available information and science, and necessitate 
reinitiation of consultation with USFWS and revision of the biological opinions on 
Fisher.  
 
First, the USFWS Fisher concurrence letters are contradicted by the USFWS’s 2020 
decision to list the Pacific fisher as endangered. The following are some key quotes from 
the 2020 Fisher listing decision:  
 
85 Fed. Reg. 29540:  
 

“In general, high-severity wildfire can alter fisher habitat…but it may also 
provide foraging opportunities for fishers since these post-fire areas are often 
abundant with small mammals that fishers eat (Hanson 2013, p. 27; Service 2016, 
p. 66). For example, there is evidence of fishers associated with high-severity 
burned areas, or a mix of moderate- and high-severity burns (Service 2016, p. 66), 
particularly if the area was structurally complex prior to the fire (Hanson 2013, p. 
28).”  

 
By omitting Fisher foraging habitat from consideration of adverse impacts, the 
concurrence letters failed to apply best available science and arbitrarily disregarded 
serious harms to Fishers from post-fire tree cutting and removal.  
 
Second, the USFWS Fisher concurrence letter on the Castle fire project contradicts the 
Forest Service’s assumptions in the Windy and Castle EAs. The USFWS Fisher 
concurrence letter for the Castle fire project, on page 3, states that Fishers were found 
using moderate-severity fire areas in the Castle project area just one year after the fire. 
This directly contradicts the EAs’ claims that Fishers likely would not use moderate-
severity fire areas, as noted above, and, therefore, would supposedly not be impacted by 
planned post-fire tree cutting and logging. In addition, the USFWS Fisher concurrence 
letter on the Castle fire project, on page 3, admits that Fishers actively use high-severity 
fire areas after “several years”. Importantly, it is now 6 years post-fire in the Castle fire 
area, and 5 years post-fire in the Windy fire area, yet there has been no reinitiation of 
consultation. USFWS’s admission on this key point once again directly contradicts the 
false statements in the Castle and Windy EAs that Fishers simply would not use high-
severity fire areas at any post-fire time frame during implementation of the projects. 
USFWS’s 2020 decision to list the Fisher as endangered also acknowledges, at 85 Fed. 



Reg. 29564, the importance of time-since-fire with regard to Fisher active use of high-
severity fire areas: 
 

“Fisher avoided areas affected by high and moderate-severity wildfires in the 
French (2014) and Aspen Fires (2013), and there was a higher probability of 
finding fishers in ravines or canyon bottoms in combination with unburned or 
lightly burned patches (Thompson et al. 2019a, pp. 13–14). In our final Species 
Report we reported fisher use of areas affected by high-severity fire (Hanson 
2015, p. 500; Service 2016, p. 66), so results from these studies may differ due to 
the type of analysis used, the values chosen to identify wildfire severity classes, 
or the 2–4 year v. 10-year post-wildfire sampling period (Thompson et al. 2019a, 
pp. 15–18).” (emphasis added) 

 
In fact, a trail cam placed by wildlife ecologist Maya Khosla, M.S. captured an image of 
a foraging Fisher in a moderate/high-severity area in Freeman Creek Grove in the fall of 
2023 (see image below) at the following coordinates: N 36 8 41.04, W 118 30 22.56.  
 

 
 
Third, the 2023 “Addendum” to the Forest Service’s Fisher Biological Assessment (BA), 
on page 1, reveals that USFWS required the Forest Service to admit that felling or 
removing snags over 15 inches in diameter will harm Fisher prey species and, therefore, 
harm Fishers:  
 

“Large snags provide resting and denning structures, as well as habitat for squirrels 
and other fisher prey species. A reduction in the number of large snags would 
therefore reduce habitat quality for fishers.” 

 



Despite this admission, and contrary to it, both the Forest Service and USFWS ignored 
this finding in making their claim that Fishers may be affected by the Projects but would 
not be adversely affected by them.  
 
The Fisher BA Addendum for the Castle fire project, on page 2, also states that all snags 
over 30 inches in diameter should be retained to prevent harm to Fishers, unless they are 
a safety hazard. Yet the Castle project EA allows snags up to 35 inches in diameter to be 
felled and removed, and the Windy project EA allows snags of any size to be felled and 
removed, as discussed above. As is also discussed above, the Forest Service is not even 
complying with their own 35-inch diameter limit on large snag retention in the Castle 
project.  
 
Fourth, new scientific information has arisen since the Castle and Windy project EAs, 
and the USFWS Fisher concurrence letters, were issued in 2023. The USFWS’s 2025 
Fisher Status Update (USFWS 2025) admits that new (2025) scientific information is 
finding that (a) Fishers are actively using snag forest habitat patches (forest areas 
dominated by snags), (b) Fisher populations have not declined after the recent large 2020 
and 2021 wildfires, and the large high-severity fire patches in those fires, contrary to 
previous land management agency assumptions that these fires could be equated to large-
scale “loss” of Fisher habitat and populations, and (c) post-fire tree cutting and removal 
in high-severity fire areas harms Fishers. Below are some key quotes and admissions 
from the USFWS 2025 Fisher Status Update:  
 
Page 3:  
 
“Moreover, the Sequoia and Kings Canyon National Parks subpopulation has remained 
relatively stable over the years, with minimal variation, despite substantial habitat loss 
from recent wildfires (Green 2025, p. 4; see Table 4 and Wildfire subsection in 
Threats).” 
 
Page 4:  
 
“However, fishers on the Sierra National Forest have experienced a dramatic decline 
following the Creek Fire in 2020 (Forest Service 2025a, p. 14).” 
 
This is a mistaken citation. The USFS (2025a) report does not say that there has been a 
decline in Pacific fisher populations in the Creek fire area. It says that Pacific fisher 
habitat has been reduced substantially due to recent large fires. In other words, it assumes 
a loss or reduction of habitat, due to higher-severity fire, based on old notions about what 
suitable habitat is for Pacific fishers, ignoring more recent data which show that dense, 



mature/old forest which burns at high severity is actively used by Pacific fishers, at least 
in the absence of post-fire logging.  
 
Page 5:  
 
“However, both male and female fishers were also found to use patches of standing-dead 
tree forests within established territories (Martin et al. 2025b, pp. 4, 6). Standing dead-
tree forests may act as corridors between patches of live-tree forests (Martin et al. 2025b, 
p. 6, Figure 1).” 
 
Page 8:  
 
“However, fishers exhibited reduced density in regions where salvage logging occurred 
(Green et al. 2022, p. 13). As such, it remains uncertain at what point silviculture 
activities begin to negatively impact the species and the extent to which fishers can 
tolerate disturbances caused by these activities.” 
 
Page 12:  
 
“There is currently no recovery plan for the southern Sierra Nevada fisher.”  
 
Martin et al. (2025) found that “fishers selected live forest similarly regardless of 
availability, but also selected stands affected by tree mortality”, but avoided “open” 
areas, such as those resulting from salvage logging (felling or removal of standing dead 
trees in snag forest patches). The fact that Fishers preferentially select snag forest 
patches, but avoid “open” areas that are either naturally treeless or which have been 
subjected to intensive felling and elimination of dead trees in snag forest patches, makes 
clear that Fishers strongly distinguish between these two conditions. The former is good 
habitat for Fishers, while the latter is non-habitat. Notably, Martin et al. (2025) stated that 
the “open” areas often resulted from the felling and removal of snag patches, which 
resulted in “bare ground due to post-tree mortality management actions.”  
 
Implementation of the Castle and Windy projects is destroying and removing the lush, 
rich, complex habitat and post-fire forest regeneration that is naturally occurring in the 
high-severity fire areas prior to project implementation, as shown in the images below.  
 



 
Bare ground due to complete elimination of habitat and destruction of post-fire 

regeneration of sequoias and other conifers due to post-fire logging in Packsaddle Giant 
Sequoia Grove in the Windy project. 

 

 
Near-total elimination of habitat and post-fire forest regeneration due to post-fire logging 

in Packsaddle Grove in the Windy project.  



 
Post-fire clearcut logging, Packsaddle Grove, Windy project.  

 

 
Complex, rich habitat created by high-intensity fire, with ecologically-vital snags, 

downed logs, native shrubs, and natural giant sequoia regeneration, Freeman Creek 
Grove. 

 



 
Removal and destruction of habitat and natural post-fire forest regeneration, and resulting 

bare ground areas, due to implementation of the Castle project, Freeman Creek Grove.  
 
 
Similarly, additional new scientific information makes clear that Pacific fishers actively 
hunt and den in large mixed-severity fire areas, and in fact higher-severity fire areas are 
highly suitable fisher habitat for foraging, such that fishers would be harmed by post-fire 
logging and other post-fire tree cutting and removal that eliminates the snag, downed log, 
and shrub habitat upon which the fisher’s small mammal prey species depend (DellaSala 
and Hanson 2024, Lindenmayer et al. 2025). As Lindenmayer et al. (2025) concluded 
with regard to the spotted owl and Pacific fisher:  
 

“[T]he Spotted Owl (Strix occidentalis) has neutral or positive responses to 
mixed-intensity wildfires that occur in…old-growth habitats, including very large 
wildfires (Lee, 2018). However, mechanical thinning is associated with a 43% 
loss of spotted owl occupancy (Stephens et al., 2014), and post-fire logging…can 
result in an even greater reduction in site occupancy (Lee, 2018). The Pacific 
Fisher (Pekania pennanti), an old growth associated species, also actively forages 
in mixed-intensity fire areas, especially complex early seral forest…(Hanson, 
2015), but avoids old-growth…subject to mechanical thinning (Garner, 2013). 
Some researchers have reported generally negative effects of high-intensity fire 
on these two imperilled species (Thompson et al., 2021; Jones et al., 2024; 



McGinn et al., 2025), but did not account for the adverse impacts of post-fire 
logging (Hanson, 2015; Hanson et al., 2021; Bond et al., 2022). When post-fire 
logging is disentangled from high-intensity fire, the evidence indicates a strong 
negative effect of post-fire logging and generally positive effects of mixed-
intensity fire in general, and high-intensity fire in particular (Hanson, 2015; Lee, 
2020; Hanson et al., 2021).” 

 
CONCLUSION 

 
The agencies have ignored their duties under the ESA, 16 U.S.C. Section 1531 et seq., to 
ensure that their actions do not jeopardize threatened and endangered species and 
adversely modify critical habitat, that their actions do not result in unauthorized take of 
these species of wildlife, and that their actions promote conservation and recovery of 
these species. The agencies actions in this matter represent an unlawful departure from 
their legally binding mandate to protect and recover imperiled species and their habitats. 
Within 60 days, the above-named  intends to file for declaratory and injunctive relief, as 
well as attorney and expert witness fees and costs.  
 
     Sincerely,  
 
 
        ______________________  
        Brian Ertz  
        WildLands Defense, Inc.  
 


